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SYSTEMIC PERSPECTIVE

Every parliamentarian knows divorce horror stories. Even Judges
FAMILY. LAW REFORM SERIES and lawyers refer to family law as: “broken”, “a mess”, “arbitrary”,
Y “gender biased”, “dysfunctional”, and “a cancer on the rule of

y X e law”. We submit the starting point for a solution is to understand
History of Divorce Legislation the problem at a systemic level- namely, to see the forest for the
#2 Divorce Act- What’s the trees. This is the purpose of this brochure.

Problem: Understanding the
Issues

#3 Divorce - What’s the

#1 Introduction —Overview &

NO SUCH THING AS “NO FAULT” DIVORCE

Problem: By the Numbers Critics point to the introduction of "No Fault” provisions in the
#4 Divorce- Canadian approach Divorce Act, 1985 as the root cause of current problems. Whereas
vSothemcountries “no fault” was originally intended to make divorces less onerous

" and equally available to both genders- and this indeed did happen-
# Sf‘rvey Sl talesitioNn ol the side effects may not have been anticipated.
Family Law _ _ _ _
#6 Equal Parenting as the Basis The simple answer is that “no fault” is anything but. “"No fault”

. divorce is more accurately described as unilateral divorce in which
for Divorce Reform

— either party may end the marriage “contract” without blame being
#7 Issues: Domestic Violence & attributed.

EP

= However, the very nature of the adversarial legal process requires
SRR G e = B that fault must be found as a requisite for judicial decision-
#9 Issues: False Abuse making- i.e. there must be a “winner” and a “loser” selected
Allegations between the two “innocents”. Therein lays the fundamental flaw, a
#10 Issues: Parental Alienation flaw requiring “pretexts” to be found to demonize and then
& Child Abduction penalize one of the “innocents”. This invites ideological
exploitation, a matter made even easier with use of the lowest
evidentiary standard, namely ‘balance of probabilities’, while
allowing “the broadest discretion” to adjudicate.

#11 Issues: Relocation/Mobility

#12 Divorce Reform- Beyond
Equal Parenting: Family Policy
#13 Divorce Reform — Back to
Basics: Defining Marriage

CONFLUENCE OF FACTORS

#14 Model Family Law Reform The shaping of jurisprudence in family law must be understood
Policy within the context of the times.

First, it must be recalled that the majority of “no fault”
jurisprudence evolved during the 1990’s in an era of intense
government cutbacks globally as part of controlling burgeoning
national debts. Governments found themselves forced to
download/offload fiscal responsibilities to the next lower layer, and
Canada was no different. Faced with spiking divorce rates and
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FACTOIDS

e About 72,000 families
divorce annually

About 50 % of divorces
involve children

Do you know a Canadian
untouched by divorce?
Neither do we.

associated social service costs, governments were only too glad to
find justifications to offload this cost to the higher earning divorced
spouse.

Second, the international war of government deficits was taking
place against a backdrop of women’s rights evolution. Radical
feminist elements pushed out the moderate gender equality
feminists, and went on to not only secure but monopolize
government funding in the name of women'’s rights. Radical
feminist ideology was institutionalized in universities, law schools,
and bureaucracies setting the stage for demonization of men as
the source for “feminization of poverty” with a call for socialist
redistribution of wealth. Divorce laws became the Trojan horse for
the radical reform agenda.

Governments, scrambling to repair massive deficits, often found
themselves complicit in using radicalized feminists as convenient
handmaidens to undertake demonization of men as justification for
draconian divorce laws ensuring massive transfer of wealth to
lower earning spouses. Western countries reintroduced “debtor’s
prisons” for defaulters, many of whom were bankrupt or
unemployed. Many countries even provided state/provincial
incentives or bounties for bureaucratic infrastructures to track
“deadbeats”, notwithstanding that not a single credible study
justified the costs of doing so. Canada went further than most by
implementing indefinite spousal support.

Third, this spiral was fuelled by secondary factors: economic self-
interest of divorce industry, high legal costs precluding access to
justice, and marginalization of moderate opposing voices that were
excluded from government funding or participation in government
committees. The overlap of federal/provincial jurisdiction in family
law served to mask unfolding problems while also allowing political
buck-passing.

COMPOUNDING STRUCTURAL FACTORS

Unfortunately, Canada lacks checks and balances in two critical
institutions that may have averted the acknowledged “broken
system” in family law.

The Canadian Judicial Council (CJC), reporting to the Chief Justice,
is charged with the responsibility of constraining judicial bias and
errant behaviour. The simple reality is that it doesn’t. Not a single
judge has ever been dismissed during the lifetime of the CJC. This
translates to a pronouncement by the judiciary that judges have
somehow attained impartiality and judicial balance on a level
approaching that of an atomic clock. The operational reality is that
interests of institutional self-preservation dominate constitutional
obligations, and that judges may indulge their ideological
preferences being effectively “inoculated” from the law.

The government is likewise caught in a conflict of interest. Unlike
other countries, in Canada the role of chief prosecutor and
defender is jointly vested in the Minister of Justice who jointly
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performs the function of Attorney-General. This inherently drives
the presently constituted Justice Department to defend state
interests at the expense of individual constitutional considerations.

FAMILY LAW - SYSTEMIC INSTITUTIONAL FAILURE

Many experts agree that the well-intentioned introduction of “no
fault” divorce in western nations triggered the law of unintended
consequences.

While many may choose to vilify judges, lawyers, feminists and
politicians as easy target, we submit this is fundamentally
incorrect. No doubt there are individual villains as there must be in
every drama, but we submit that the deeper reality lies in both
systemic and institutional problems as outlined above.

LESSONS LEARNED FOR FAMILY LAW REFORM

The final chapter on this era of well-intentioned but fatally flawed
family law has yet to be written. However, several lessons to
guide family law reform are already apparent:

1. Divorce is a human rather than a legal issue; hence emphasize
mediation over litigation;

2. Divorce is not a crime, so don’t criminalize it as it serves no social or
economic purpose;

3. Vagueness in law serves to invite moral corruption and ideological
politicization;

4. In order to preserve the rule of law in situations of structural
institutional conflict-of-interest situations, the strongest imperative is
paradoxically to minimize the use of law. This, in turn, suggests the
following considerations for family law reform:

a. Shift responsibility from courts to parents by instituting
mandatory mediation/arbitration with courts as last resort for
remaining unresolved issues;

. Move family law from public to private law;

c. Clarify parens patriaedoctrine in legislation to minimize state
intervention in family affairs;

d. Raise evidentiary standard- after all we are talking about
fundamental liberty interests;

e. Minimize judicial discretion in application of law;

f. Institute transparency of outcomes by comprehensive
monitoring and reporting mechanisms.

NEXT BROCHURE

We'll examine the magnitude of the problem with statistical data.
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